
  Corporations Use the Bill of Rights to Overturn State and Public Interest Laws
      ________________________________________________

 

In 1978, corporations invalidated a Massachusetts law that banned the use of corporate money 
in a citizen referendum. (First National Bank of Boston v. Bellotti) 

In 1976, Massachusetts passed a law that banned the use of “corporate funds to purchase advertising to influ-
ence the outcome of referendum elections, unless the corporations’s business interests were directly involved.” 

That same year Massachusetts proposed a constitutional amendment via a referendum election for a 
graduated progressive income tax. This question galvanized several international corporations, including 
Gillette, the First National Bank of Boston, and Digital Equipment Corporation, to sue the state for the right 
to spend money to influence the referendum. Attorney General Bellotti disagreed, whereupon the 
corporations successfully appealed to the Supreme Court.

The Court agreed with the corporations and overturned the Massachusetts law that banned corporate 
funding in citizen referenda. It said that corporations have free speech protections going beyond material com-
mercial interests. The state’s claim that individual speech would be overwhelmed by corporate speech 
was deemed invalid. 

This was the first time in American history that corporations had successfully claimed First Amendment free 
speech rights to attack a law that regulated corporate money in our elections. “With that success, an emboldened 
corporate rights campaign next attacked energy and environmental laws.”

 (Jeff Clements, Corporations Are Not People)

Dissenting Justice Opinion: States should be permitted to limit corporate political “speech.”

Sequel: When they were before the Supreme Court the companies argued that a progressive income tax 
would make it more difficult for them to recruit talented executives in Massachusetts. In the time after the deci-
sion, Gillette, Bank of Boston, and Digital sold themselves to other companies. The CEOs made multimillions and 
thousands of employees were laid off in each company. The tax rate for the CEOs and the laid off employees re-
mained equal.

 _________________________

In 2001, the tobacco industry led the fight to overturn a Massachusetts state law allowing the 
public to protect children. (Philip Morris v. the State of Massachusetts)

As early as 1950 the tobacco industry knew that cigarette smoking killed people. In defiance of the science 
that confirmed this and knowing that there was a shrinking market for their product, they created campaigns 
that targeted children and young adults as “replacement smokers.” 

In 1998, Massachusetts passed a law that banned cigarette advertising within 1,000 feet of schools and play-
grounds. The law was struck down by the Supreme Court, which called the law a violation of the First Amendment 
right of free speech. The Court upheld the right of corporations to advertise dangerous products 
over community objections. 

Rightly understood, all the Massachusetts law did was to regulate corporate commercial conduct, not speech. 
The law had nothing to do with people speaking, writing, or expressing their point of view as stated in the First 
Amendment. In the end, a dangerous industry claiming its right to free speech prevailed over the democratic 
wishes of the people. 

(Jeff Clements, Corporations Are Not People)



Dissenting Justice Opinion: Corporate speech is derivative speech, speech by proxy (agent authorized to act 
for another person).

Sequel: Under the Family Smoking Prevention and Tobacco Control Act of 2009, the FDA has regulatory 
authority over the tobacco industry. Under this act the FDA proposed that graphic warnings be added to 
cigarette packaging. Once again, the tobacco industry sued on the grounds that its First Amendment right 
of free speech was violated because it will be compelled to add these labels. Once again, the courts upheld 
the First Amendment right of corporations. The Obama Administration will not appeal. 

           ___________________________

In 1978, corporations won the Fourth Amendment right to demand that OSHA present a search 
warrant before an inspection. (Marshall v. Barlow's Inc. 436 U.S. 3071978)

The Fourth Amendment protects the people against “unreasonable searches and seizures” and requires 
warrants to be supported by probable cause.

In Marshall, the U.S. Supreme Court ruled that a surprise inspection of businesses premises by OSHA inspectors 
was an "unreasonable search,” a Fourth Amendment protection. A warrant must be obtained before inspecting 
business premises. The decision severely weakened the enforcement of OSHA or other regulatory standers be-
cause the requirement to get a warrant removes the element of surprise and allows a corporation to temporarily 
"fix" violations.

         ____________________________

In 1997, in Blackstone, Massachusetts a corporation charged with violating the Clean Water Act 
escaped prosecution when a judge conferred a right beyond the search warrant requirement. In 
the process, he conferred on corporations more than was intended in Marshall v. Barlow’s.

Under many circumstances, corporations have the right to "shut the door" on government inspectors who lack 
a search warrant. The resulting delay may be enough for a company to cover up signs of wrongdoing. Even if evi-
dence is collected under a search warrant, there is no guarantee that it will hold up in court.

Riverdale Mills, a wire-mesh manufacturer, sits on the Blackstone River near Worcester, Mass. In 1997, the 
EPA received an anonymous tip from an employee that the mill's wastewater treatment system was not working. 
Agents got a search warrant to investigate what was going on and collected evidence that was used by the gov-
ernment to indict Riverdale's owner on two counts of violating the Clean Water Act. The case fell apart, however, 
after the judge handling the case threw out key evidence (water test results) because the EPA took samples on 
the mill property without informing the owner. Apparently, having a search warrant is not even enough. 

(Jan Edwards, Alis Valencia, Women's International League for Peace and Freedom)

         _________________________________

In the 1990s a court of appeals ruling overrode the people’s right to know what is in their food in 
favor of corporate constitutional free speech rights.

In the 1990s, Vermont passed a law requiring labels on milk and milk products containing rBST for sale in the 
state. Monsanto and industrial dairy corporations mounted a campaign to sue Vermont and silence farmers and 
stores that tried to sell rBST-free milk. After a protracted fight they were ultimately successful in a court of appeals 
that sided with the corporations and struck down the Vermont law. Corporations used the argument that the law 
violated corporate  free speech rights under the constitution.



In 2014, the people’s right to know is again at stake in Vermont, where Monsanto and the Gro-
cery Manufacturers Association have sued the state over its new law requiring labels on foods 
with GMOs. 

In 2014, Vermont became the first state to pass a law requiring that processed GMO foods be labeled. Once 
again, the state is being sued by major corporations. Their arguments contend that the GMO foods are safe, the 
law is costly, and would impose new speech restrictions on food sellers.
 
“The Vermont Right to Know GMOs Coalition, which lobbied for the law, argued that labeling would bring trans-
parency to the information consumers would have about their food. ‘The people of Vermont have said 
loud and clear they have a right to know what is in their food.’ “

The national director of the Organic Consumers Association defends the Vermont law, saying that 60 other coun-
tries either have banned GMOs or require mandatory labeling of foods that contain them. He says the 
lawsuit is a way to intimidate other states considering labeling laws. 

In June 2014, Connecticut and Maine passed similar bills with overwhelming support in both state legislatures.
But Monsanto and other biotech companies influenced the final language. Clauses in both bills prevent them from 
going into effect until other states pass similar legislation. Bills are currently pending in several other states. And in 
Massachusetts there is support from the majority of legislators. The labeling issue will be picked up in January 
2015. 

It remains to be seen what will happen to bills that have the support of the public and their legislators.

(USA Today, Huffington Post, The Burlington (Vt) Free Press and Reuters 2014, ConsumersUnion)
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